IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

IN RE )
) NO. 1-88-00033
SQUTHWEST EQUI PMENT RENTAL, INC.)
d.b.a. SOUTHWEST MOTOR FREIl GHT )
) Chapter 7
Debt or )
C. KENNETH STI LL, TRUSTEE )
)
Plaintiff )
)
V. ) ADV. NO 1-89-0013
)
GREENVI LLE METALCRAFT CORPORA- )
TION, n.k.a. SOUTHVARK METAL )
MANUFACTURI NG COVPANY )
)
Def endant )

MEMORANDUM

In this adversary proceeding, plaintiff, the bankruptcy trustee for the
notor carrier, Southwest Equipnent Rental, Inc., d.b.a Southwest Mdtor Freight
(" Sout hwest"), seeks to recover fromthe defendant shipper alleged undercharges
for shipnents transported by Southwest for the defendant. The proceeding is
before the court upon the plaintiff's nmotion for summary judgnment filed on

Novenmber 5, 1991.

Havi ng considered the plaintiff's notion and the record in this case, the
court finds the plaintiff is entitled to a summary judgnent. The affidavit of
R dark MDaniel, acconpanying the plaintiff's notion, establishes that
Sout hwest had assessed, and the defendant paid, less than the full applicable
published effec-tive tariff rates and charges for the shipnents at issue,
resulting in undercharges of $3,688.05. The plaintiff is entitled to recover the
filed rates even though the comon carrier and shipper may have agreed on
negoti ated rates which were less than the filed rates. Mislin Indus. v. Prinmary
Steel, 110 S. C. 2759 (1990). The defendant has failed to denonstrate there
exi sts a genuine issue of material fact that woul d preclude a summary judgnent.

See Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986); Boyd v. Ford Mdtor Co.,



948 F.2d 283, 285 (6th Cir. 1991). The plaintiff is entitled to a judgnent in
t he anmount of the undercharges plus prejudgnent interest. See Consolidated Rail

Corp. v. Certainteed Corp., 835 F.2d 474 (3d Cir. 1989).

An order will enter granting the plaintiff's notion.

JOHN C. COX
United States Bankruptcy Judge



